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Marc Miller, is the senior partner of the law firm of Miller, Weiner
and Associates, P.C., he has been in practice for over 25 years and has
successfully concluded over 10,000 residential and commercial real
estate matters; representing buyers, sellers and lending institutions
throughout the Hudson Valley. Attorneys, working with the firm,
practice and work on personal injury issues, family law, litigation
issues, business law, commercial leases, tax structured transactions
(including IRS Section 1031 Exchanges), new ventures, start-ups,
real estate ownership and title clearance issues.

BUYING OR
SELLING
REAL ESTATE
The following notes are intended to serve as a brief
introduction to some of the issues and terminology that
the professionals that you work with will use in the
course of your transaction.
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THE BROKERS
Most real estate purchases will involve at least one
Broker.If the seller has a representative Broker,
a buyer can use that person to negotiate a deal or
they can use a different Broker whose job it is to
make sure the buyers concerns and questions are
dealt with. The listing agent and his/her Broker are
seller’s agents. If you choose to work with that realtor,
they will be acting as a dual agency. If a buyer is
working with their own realtor, to assist them, that
person will be considered a buyer’s agent. A buyer’s
agent will be responsible for communicating the
buyer’s wishes to the seller’s agent and giving an
accurate representation of their reply. The broker
has an obligation to fully inform the prospective
purchaser about the property and to provide the
buyer with a property condition disclosure if one
is available. If a sale price and conditions of sale
can be agreed upon, it is called a “meeting of the
minds” between the buyer and the seller. Working
with experienced real estate Brokers and agents
can be an invaluable asset for both buyer and
seller. Their knowledge insures that both parties
are well informed about property, values, taxes
and other issues critical to making a good decision.

YOUR ATTORNEY
Start with the selection of an experienced local
real estate attorney. Consulting the right attorney
before beginning the transaction should save you
thousands of dollars. Established law firms usually
do not charge for an initial consultation. A skilled
attorney will help you expedite the transaction and
avoid costly delays and complications. Your attorney
will need to work closely with the local brokers,
lender, building inspectors, surveyors and often
your accountant as part of a team to evaluate and
protect your legal and financial interests. Retain only
the most skilled attorney, the lowest fees may reflect
lesser skills and experience or that less time will be
allocated to the oversight of your transaction. A good
attorney should be cost effective. For example a skilled
attorney might help design a purchase or sale transaction
to qualify for tax savings which are allowable under
the Internal Revenue Code, help tailor the mortgage
loan program to accomplish your financial goals as a
buyer or restructure the transaction to lessen your out
of pocket expenses as a purchaser, etc. Everyone hopes
for a problem free transaction, but problems do arise
and when they do, you need an attorney who has the
wherewithal to resolve issues and make things work.
THE BINDER
When a “meeting of the minds” has taken place, a binder or
similar agreement will often be prepared by selling broker
for signature by the purchaser and the seller reflecting what
they have agreed to. Prior to making an offer the buyer will
often receive a copy of a Property Condition Disclosure.
The form is not as useful as one might hope, but it is
suggested that you pass it on to your own home inspector
for reference purposes. Carefully review the binder terms,
the personal property included and make certain that the
approximate size of the lot or lots is set forth in the binder
agreement. You may wish to consult with your attorney as
this agreement can have binding and legal effect as to the
rights and obligation of the parties.
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CONTRACTS OF SALE
The contract of sale is the determining document for the
transaction, setting forth the duties, obligations, rights
and liabilities of the parties. It is a negotiated document.
Customary practice is for the seller’s attorney to prepare a
proposed contract for review by the purchaser’s attorney.
The purchaser’s attorney will, after consultation with the
purchaser, negotiate those amendments to the contract
as may be necessary to conform the transaction to the
client’s needs, interests, and expectation. The values to
the parties of a carefully considered and drafted contract
cannot be over emphasized. The contract is the script for
the transaction, detailing what performances are expected,
as well as when and how they are required. It specifies the
consequences that will result should a party fail, refuse or
be unable to act in accordance with the terms agreed to.

INSPECTIONS AND TESTS
The purpose of inspections and tests is to learn about the
property. A good building inspector will prepare a document
that will not only point out defects in a building, but
also suggest improvements for the future, that will
make the property more comfortable, efficient and
valuable. Structural analysis, water potability, septic
function, pest inspection, etc., usually will be advised
in order for the purchasers to verify that the property
is what they thought it was and is suitable for the
purpose for which it is being purchased.

SURVEYS
Unlike tax maps, the survey map illustrates and defines the exact bounds of
the property and locates certain physical improvements on it. In addition to
determining that the building and improvements are actually wholly located
on the seller’s property, the survey will usually locate easements, rights of way
that affect the property, uncover boundary line problems (if any), show access to
the property and help to determine that the improvements are not in violation
of set back and certain other applicable restrictions. An experienced attorney
practicing within the area may be able to locate old surveys of a particular
property and save a purchaser a substantial expense, even when the brokers or
current owners have been unable to locate one.

“covered” claim is made, the title insurance company will have the expense of
legally defending and clearing the title; if it fails it will have the pay the insured
on the claim. As with all insurance the financial strength and reputation of the
underwriting insurance company is important.
a. Mortgage Title Insurance is required by the lender and paid for by the
borrower. Mortgage title insures only the lender’s interest, insuring the priority
of their mortgage over the claims of others against the property. Fees are based
upon the amount of the loan. When the loan is paid off, this coverage ceases.
b. Owner’s Title Insurance is not a legal requirement but is, with few exceptions,
advised. The policy insures the purchaser’s interest against the claims of others
to the ownership, use or possession of the property

CERTIFICATES OF OCCUPANCY AND CODE COMPLIANCE
All or part of a building may not legally be utilized if it was not constructed
in compliance with applicable codes. Appropriate safeguards should
be built into the contract of sale for the protection of buyer and seller.
Appropriate searches should be ordered to help avoid potential problems.

c. Market Value Rider. The optional market value rider raises the amount of
the title insurance beyond the original sales price to help the coverage keep
pace with market appreciation.

TITLE
The term “Title” refers to the collection of rights of an owner of a piece of
real property to use, possess and occupy it free from claims and interference
of others. The “Title” to a property will always be subject to some limitations
and restrictions. For example, utility companies may have been granted
an “easement” or right to enter upon the property to maintain the electric
or telephone lines servicing a home. The rights to use a property may also
be limited by municipal restrictions and local zoning laws which have been
enacted to protect the character of a neighborhood and its environment or
by “covenants and restrictions” placed on the land by prior owners. The
property could also be subject to open and unsatisfied mortgages, liens for
taxes or judgments. The condition of the “Title” requires careful examination
to determine that the conditions it is subject to will be satisfactory to the
purchaser and lender and marketable on sale.The purchaser’s attorney should
immediately order a title search. If title problems are discovered, it is best
to have the information as early as possible in order to avoid costly delays,
later as mortgage rate locks may expire or moving plans need to be cancelled.

LOANS AND
MORTGAGES
Selecting your mortgage
financing from someone
who regularly lends
within the community
and is familiar with local
real estate, practices and
land values will be to
everyone’s advantage.
Your attorney and the
real estate broker will
usually be able to make good recommendations based upon past experience.
The specific mortgage loan program selected should be determined based upon
the individual borrower’s financial qualifications. The comparative financial
advantages offered by differing loan programs should be evaluated with careful
consideration given to a purchaser’s goals and future plans. Substantial savings
often can be accomplished by carefully matching the purchaser with the right
loan program. Working with an knowledgeable attorney familiar with loan
requirements, can simplify the process, help avoid unnecessary confusion,
costly delay, and save you money. A good faith estimate of closing costs should
be obtained and reviewed with an experienced attorney before committing

TITLE INSURANCE
Title insurance insures an ownership interest in a parcel of real estate against
the claims of others. The fee schedules for title insurance are uniform and
state regulated. The fee paid for this insurance is a one time fee. In the event a
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to a lender. There was little
uniformity in the way these
estimates were prepared and a
lower bottom line might actually
reflect higher closing costs when
all factors are considered and
reviewed. New rules are coming.
The documentation that will be
required varies depending upon
the loan program applied for.
The mortgage loan approval
process can be intense, but
working with a good team that
can communicate will ease what
can be a frustrating process,
significantly.

For Realtor Use
Please use the below space to type your comments or any
other information you would like to attach to this document.

THE CLOSING
After the purchaser’s loan has been approved, a loan commitment letter will be issued by the lender. This
commitment letter will set forth the terms of the loan and recite what, if any, conditions or requirement
must be satisfied prior to the bank setting a closing for the loan. These must be satisfied prior the bank
setting a closing for the loan. These conditions will be reviewed between the purchasers and their
attorney to determine if the loan and conditions required are acceptable as offered. Some corrections,
clarifications or adjustments may be required before the commitment letter can be signed and accepted.
When the requirements are satisfied the lender will issue a clearance to close. Only then can the lawyers,
in consultation with the parties, coordinate a date, time and location to complete the closing settlement.
New “consumer fraud” regulations are requiring lenders to provide final disclosures reflecting
comprehensive, date specific closing costs and expenses. By statute, these must be accurate and provided
to the purchasers, not less than 3 business days prior to the proposed date set for closing. Consumer Fraud
Protection Best Practice procedures, audit and certifications are beginning to become recommended or
required for many of the professionals involved in real estate/titel/loan closings.
The closing is usually held at the offices of the lender or the lender’s attorney. There will usually be two
closings that happen simultaneously. The purchasers will close their mortgage loan with the lender and
then use their loan proceeds to close title and pay the seller. The attorneys representing the parties are
responsible for reviewing and explaining all the documents to be executed and parties should not sign
a document until they understand the content. Taxes, fuel and other monies owed will be adjusted as
agreed and fees and expenses due relating to the closing will be paid.
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